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STATEMENT OF QUESTIONS PR ESEN T ED 


In the opinion of appellee the questions presented are: 

1. Did the trial court abuse its discretion in denying a 
continuance so that additional witnesses could be secured 
by the defense! 

2. Did the trial court erroneously exclude evidence of 
these witnesses? 

3. Did the trial court commit error in not setting aside a 
verdict, with the death penalty, in view of the records and 
the failure of the court to allow a continuance to secure 
additional defense witnesses. 
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United States Court of Appeals 

FOB THE DlSTBICT OF COLUMBIA ClBCUIT 


No. 10,540 


Ebnest Tatum, Appellant 
♦ v. 

United States of Amebica, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On or about 2 K)0 P.M., July 29,1949, the appellant came to 
931 M Street, N.W., Washington, D. C., (R-83) to visit 
friends who lived on the floor above the complainant. (R-84) 
He had known the complainant and her mother previously. 
He came into the apartment of the complainant and stayed 
some five minutes, (R-31) during which time he danced 
around with the children. (R-85) He was asked to leave by 
the complainant’s mother, as he had been drinking, and was 
told to leave the children alone. He left as requested and 
went to the floor above, where he sat around visiting friends 
and drinking whiskey and beer. He stayed there until 
approximately 6:00 P.M. (R-19-20) when he left and came 
down to the front yard, where the complainant, a female 
child, age nine years, (R-82-83) was playing. He took the 
child by the arm and told her to come with him. (R-36-37) 
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She was afraid and did as she was told (R-39) He took her 
some blocks from her house, to the vicinity of Second and 
Florida Avenue, N.E., "Washington, D. C., and in the seclu¬ 
sion of a cluster of bushes near the railroad tracks, forced 
her to remove her panties. He then got on top of the child 
and inserted his penis into her. (R-22) This relationship 
caused her to be badly tom and bruised in the vaginal area, 
(R-102, 112-113) and necessitated hospitalization for a 
period of ten days. (R-114) After the intercourse, he took 
the child with him to the house of one Jessie Coppedge, 607 
Florida Avenue, N.E., Washington, D. C., (R-40, 54-56) 
where the child sat on the bed while the defendant went to 
the bathroom. While the defendant was in the bathroom, 
Miss Coppedge talked to the child, (R-57) and when the 
child got up from the bed she noticed blood on the spread. 
She asked the child what was the matter, and the child 
stated she had fallen down on a stick and hurt herself. 
(R-57-58) Apparently unsatisfied with this story, Miss 
Coppedge went to the telephone to call the police. At this 
time, the defendant came out of the bathroom and told her 
not to call anyone. (R-58) A brother of this woman was 
there and when his presence became known the defendant 
went back into the bathroom and left the house by means 
of the bathroom window. (R-59) The police were notified 
and the child taken to the hospital. The next morning, Miss 
Coppedge received a telephone call from the defendant 
requesting a loan of money. (R-61) She made arrange¬ 
ments to meet the defendant and then called the police, who 
set a trap and arrested him. The defendant refused to make 
any statement, refusing to answer most questions. (R-119) 
He was then taken to the morgue where the Coroner made 
a test for blood and found some blood on the hands of the 
defendant, and a great quantity of blood on the private 
parts. (R-107) As a result of this evidence, the defendant 
was indicted by the Grand Jury for Rape, Title 22, Section 
2801, D. C. Code (1940 Ed.), (R-247) and after trial of the 
case, the jury returned a verdict of guilty with the death 
penalty. (R-263) From this verdict, the defendant now 
appeals. 
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STATUTE INVOLVED 

Rape. Section 22-2801, District of Columbia Code: 

Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses a 
female child under sixteen years of age, shall be im¬ 
prisoned for not more than thirty years: Provided, 
That in any case of rape the jury may add to their ver¬ 
dict, if it be guilty, the words “with the death penalty,” 
in which case the punishment shall be death by electro¬ 
cution: Provided further, That if the jury fail to agree 
as to the punishment the verdict of guilty shall be 
received and the punishment shall be imprisonment as 
provided in this section. (Mar. 3, 1901, 31 Stat. 1322, 
ch. 854 § 808; Apr. 19, 1920, 41 Stat. 567, ch. 153, 
§ 808; Jan. 30, 1925, 43 Stat. 798, ch. 115, § 1.) 

SUMMABY OF ABGUMENT 

The trial court did not abuse its discretion in not allowing 
a continuance during the trial of the case in order that the 
appellant might subpoena additional witnesses to testify. 
The appellant indicated that such testimony would not have 
any bearing on the primary issue involved, which was 
whether or not the appellant had raped the complaining 
witness. At no time was a formal request made of the court 
for a continuance of the matter. 

There was no exclusion of defense evidence by the court 
inasmuch as the court gave permission for these witnesses 
to be called and this was not done by the defense. At no 
time was this testimony offered in evidence; therefore, the 
court could not exclude it. 

The alleged failure of the court to allow a continuance 
and the alleged exclusion of evidence were not grounds for 
the trial court to set aside the verdict of the jury, with the 
death penalty, as the jury had sufficient evidence upon which 
to base their verdict. 

ABGUMENT 

Appellant presents three questions in this appeal. These 
questions may be enumerated as follows: (1) Whether or 
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not the trial court committed fatal error in not allowing a 
continuance for the purpose of obtaining additional wit¬ 
nesses?; (2) Whether or not the trial court erroneously 
excluded the testimony of said witnesses?; and (3) Whether 
or not the trial judge should have set the verdict aside as 
harsh and excessive punishment in view of the prior ques¬ 
tions presented? Inasmuch as these questions are tightly 
interwoven, the government will consolidate its argument 
so as to include each of appellants questions. 

There can be no doubt that it is a well settled proposition 
that the trial court in its discretion may deny a continuance 
in a criminal case, and such refusal to grant a continuance 
is a matter which should not be reviewed in the absence of 
a clear showing of abuse of said discretion. The Supreme 
Court of the United States stated in Isaacs v. United States, 
159 U.S. 487: 

That the action of the trial court upon an application 
for a continuance is purely a matter of discretion, and 
not subject to review by this court, unless it is clearly 
shown that such discretion has been abused, is settled 
by too many authorities to be now open to question. 

This Court in Tomlinson v. United States, 68 App. D. C. 
106, cert. den. 303 U. S. 646, followed the rule set forth in the 
Isaacs case, and in several subsequent cases 1 the Court has 
continued to follow this doctrine. 

Appellant contends that the trial court did not allow a 
continuance requested for the purpose of obtaining the 
presence in court of two witnesses to rebutt the testimony 
of the complainant’s mother. The mother testified on cross- 
examination that she had not gone into the room where the 
defendant was drinking the afternoon of the day the crime 
was committed. The crime was committed after the defend¬ 
ant left the premises, sometime after 6:00 P.M. the same 
day. It is felt by the appellant that the contradiction of the 
statement of the mother would lend credence to the state¬ 
ment of the defendant, which was uncorroborated, that the 

i Coupe v. United States, 72 App. D. C. 86, 89. 

Bobinson v. United States, 76 U. S. App. D. C. 29, 30. 

Foolc v. United States, 82 U. S. App. D. C. 391, 392. 
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whiskey he had to drink might have been doped, and would 
lead to the suspicion that the mother had placed dope in 
his drinks. 

Actually, the trial court gave permission to the appellant 
to call these additional witnesses during a bench conference 
at the close of the second day of the trial, which was con¬ 
cluded the following day. (J. A. 18-19) 

Mr. Hayes: If your honor please, it is about two min¬ 
utes of the time I believe Your Honor usually adjourns. 

Court: Sometimes we run later. 

Mr. Hayes: My reason for asking it was that up 
until this statement on the stand about this symptom, he 
said about feeling bad when he left this place, I had 
felt there would be no purpose in attempting to get in 
this Bootsie and this Tom. In the light of what he has 
said, there might be some reason for attempting to do it. 

Court: What would you endeavor to prove by them? 

Mr. Hayes: To prove by them that at the time he left 
he did make some complaint of the fact that he felt 
something. 

Court: What if he did ? How is that relevant ? 

Mr. Hayes: I think it has some relevancy as to what 
his condition seems to have been, for him to have passed 
out of the picture, and to indicate the fact that he feels 
that he might have been doped or something. 

Court: What relevancy would that have to this pro¬ 
ceeding? 

Mr. Hayes: It would seem to me it would be part of 
showing he wasn’t himself and was doped at the time of 
the things he did. 

Court: What would be the importance of that? 

Mr. Hayes: I don’t think it is necessarily a matter of 
defense, but something the jury ought to have if the 
death penalty is to asked. 

Court: I see. I think that is entirely proper. I will 
let you bring these additional witnesses tomorrow 
morning if you wish. 

Appellant had the opportunity to subpoena these wit¬ 
nesses during the adjournment of the trial for the day, and 
had this been done it is apparent from the record that the 
trial court would have admitted their testimony. (J. A. 
19-22). 
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Mr. Hayes: If you honor please on last night the 
nephew and sister of Tatum located this man whom 
they refer to as Tom. His name is Hill, his middle name 
being Tom, and I talked to him on the telephone. He 
promised he would come this morning. And I told the 
young man not to take any chances on his promise, but 
to go by for him. The young man just came into court 
and said he went by there and he had gone. He indi¬ 
cated to me that Mrs. Warren did come upstairs and, 
while they were upstairs, they did some drinking. That 
is the extent of what I would be able to prove. 

Court: I don’t think that testimony would be rele¬ 
vant or admissible, would it? 

Mr. Hayes: I believe it would be admissible. Mrs. 
Warren testified she did not go upstairs. 

Court: She testified that on cross-examination didn’t 
she? 

Mr. Heflin: Yes. 

Court: You may not contradict a witness’ answer on 
cross-examination if it is direct to a collateral matter. 

Mr. Hayes: I don’t think it is collateral. It is where 
the man had indicated there is a possibility he feels he 
was drugged. There is some question of showing rela¬ 
tionship and feeling, as far as Mrs. Warren is 
concerned. 

Court: Even so, I think it is too remote assuming the 
testimony is admissible, it isn’t too important. What 
is your suggestion? 

Mr. Hayes: The only thing is I was wondering if the 
government would stipulate that if this person were 
here, he would testify- 

Mr. Heflin: I can’t stipulate to something she says 
she didn’t do. 

Court: I don’t see how the Government can stipulate 
to that, because the witness might fall down on cross- 
examination. 

Mr. Hayes: I agree with that. I can understand Mr. 
Heflin’s point of view. At the same time, I wanted Your 
Honor to know the effort I had made. 

Court: I think it was entirely proper for you to do so. 

Mr. Heflin: Is there any possibility that you could get 
him shortly? 

Mr. Hayes: I told the young man to see what he could 
do about bringing him. Incidentally, the lady into whose 
room they also went, the mother tells me she went there 
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and she told her that Mrs. Warren came up to the room; 
but she said she had a little baby and she wasn’t going 
to come to court. Of course, I could probably get her 
by subpoena, as far as she is concerned. 

Court: I think we should proceed. I am not inclined 
to grant any continuance. I would if I thought the ends 
of justice demanded it. But it seems to me it makes 
very little difference whether there was anything be¬ 
tween the child’s mother and the defendant. And also 
it makes very little difference whether the mother gave 
any testimony on these matters you mentioned, in 
respect to which she might have been mistaken, because 
I don’t think her testimony added very much to this 
case. 

Mr. Hayes: What, sir? 

Court: I don’t think the mother’s testimony added 
very much to this case. Even if the mother hadn’t taken 
the stand, I think it would be a complete case. 

Mr. Hayes: I don’t raise that question; but where 
the Government is asking for the death penalty, and 
where there is evidence tending to show this man may 
have been drugged, and there is also testimony tending 
to show there may have been feeling as far as Mrs. 
Warren is concerned, and she denies she goes upstairs, 
and the witnesses will testify she did, it seems to me it 
might have probative value. 

Court: I would admit the testimony if the witness 
were here. But I think the probative value is so slight 
that no injustice will be done to the defendant if we 
proceed without this witness, because I can’t see what 
difference it makes whether the child’s mother did or 
did not go upstairs. Let us assume the worst, that she 
lied about it, and let us assume she has a feeling against 
this defendant. That has nothing to do with the merits 
of the case, either as to the guilt or penalty. As to his 
being drugged, this testimony wouldn’t throw any light 
on the question whether the defendant was drugged. 

Mr. Hayes: It might, if Your Honor please, if there 
were a person there who had some feeling against him — 
accepting that as being correct and she has stated she 
didn’t go upstairs at all, and the testimony would show 
that she was there and sitting around while they were 
drinking, the jury might come to the conclusion that the 
fact that she had lied about it might tend to support 
his theory. 
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Court: There is no substantial evidence upon which 
the jury can find that the defendant was drugged. All 
he says is T felt bad, and maybe the whiskey was 
drugged/ 

* Mr. Hayes: I don’t pretend anybody would testify 
they saw her doing anything as far as drugging is 
concerned. 

Court: As a matter of fact, I don’t like to apply the 
rules of evidence too strictly in a capital case, but I 
could have stricken out his statement he was probably 
drugged, because that was just surmise and speculation 
on Ms part. I let it stand because of the nature of the 
case. I think we had better proceed without that wit¬ 
ness. The Court appreciated, of course, that having 
been assigned to defend this defendant, you are under 
a duty to do all in your power to get whatever testimony 
you could that would be of help to him, and the Court 
realizes that you have done so. 

Mr. Hayes: Well, I wanted the record to show I have 
done all I could. 

It is the contention of the government that appellant can 
not now complain that a continuance was not granted to 
subpoena witnesses, when the opportunity presented itself 
to do so, and no attempt was made to issue subpoenas. In 
addition to wMch, the record fails to disclose a formal re¬ 
quest for a continuance. This court in Fook v. United States, 
82 U. S. App. D. C. 391, cert. den. 333 U. S. 838, refused 
to reverse the trial court on the grounds that the trial court 
did not allow a continuance to secure additional evidence, 
holding that counsel had the opportunity during the recess 
to secure such evidence and failed to make use of that time. 
It is called to the attention of the court that tMs case was 
also one in which the death penalty was involved. The Court 
said: 


There was neither error nor prejudice in the court’s 
refusal to grant a continuance for the purpose of enabl¬ 
ing counsel to go to New York to get evidence regarding 
the cause of appellant’s hostility to the deceased. That 
sort of evidence was insignificant and probably inad¬ 
missible. Moreover, an adjournment which took place 
for other reasons gave counsel, as he conceded at the 
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trial, ample opportunity to get this evidence if he cared 
to do so. 

The record indicates that the trial judge felt the testi¬ 
mony of the witnesses in question would add little to the 
defense, the appellant having stated that the witnesses 
would not testify that the mother of the complainant had 
drugged the defendant, but had merely been in the room 
where the defendant was drinking. The Court said: (J. A. 
21 ). 

I would admit the testimony if the witness were here. 
But I think the probative value is so slight that no 
injustice will be done to the defendant if we proceed 
without this witness, because I can’t see what differ¬ 
ence it makes whether the child’s mother did or did not 
go upstairs. Let us assume the worst, that she lied 
about it, and let us assume she has feeling against this 
defendant. That has nothing to do with the merits of 
the case, either as to the guilt or penalty. As to his 
being drugged, this testimony wouldn’t throw any light 
on the question whether the defendant was drugged. 

The reason for the rule that a refusal of a continuance 
will not ordinarily be reviewed by the appellate court is that 
the trial judge, of necessity, is in the best position to deter¬ 
mine the merits of the request. The trial judge in this case 
heard the testimony of the mother of the complainant, and 
it is apparent that the court felt any rebuttal unneces¬ 
sary. It should be borne in mind that the court had more 
than relaxed the rules of evidence in permitting the defend¬ 
ant to state, “But I feel as though I was doped, in that 
whiskey up there at 931 where I had been,” (R-189), in 
response to the question on cross-examination, “How much 
had you had?”, relating to the number of drinks consumed 
by the appellant. This statement precipitated the alleged 
necessity of rebuttal witnesses by the defense, and was 
not corroborated in any manner during the trial and 
it was not suggested any witness could be produced in 
corroboration. 

Appellant further states that the court did not offer the 
use of a forthwith subpoena to secure the necessary wit- 
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nesses. Appellant had every opportunity to make such a 
request of the court, when the court, during the bench con¬ 
ference concerning the absent witnesses, asked counsel to 
suggest a course of action. It is certainly not error for the 
court not to make suggestions to counsel as to requests that 
might be made to the court. Particularly is this true when 
counsel is an experienced trial attorney with a fine reputa¬ 
tion for competence. It is again called to the attention of 
the court that the appellant at no time made a formal request 
for a continuance. It is inconceivable that failure of the 
court to inform counsel of various courses of action that 
might be followed is error. 

The government feels that there was no exclusion of 
testimony by the court. There was never any testimony 
offered the court by the witnesses in question to be excluded. 
Therefore, as to the question raised by the appellant of 
exclusion of the testimony of the witnesses that were not 
subpoenaed, it is the government’s position that this ques¬ 
tion falls more properly under the question of the failure 
of the court to grant a continuance, and has been answered 
in that argument. 

Williams v. United States , 76 U. S. App. D. C. 299, is 
quoted by the appellant as follows: 

There is nothing a trial or appellate court can do to 
reverse its judgment in inflicting the death penalty 
when there is sufficient evidence to support its verdict 
of guilty. 

There is no showing by the appellant of insufficiency of 
evidence to support the finding of the jury or the infliction 
of the death penalty, except as to the testimony of the wit¬ 
nesses for the defense that were not called. Inasmuch as 
these witnesses could have testified at best to a collateral 
issue, and the evidence against the defendant was over¬ 
whelming, it is felt that there is more than sufficient evi¬ 
dence to sustain the verdict of the jury. In the absence of 
a more specific showing of insufficiency by the appellant, it 
is urged this question be ignored. 


CONCLUSION 


It is therefore respectfully submitted that the judgment 
of the lower court should be affirmed. 

George Morris Fat, 

United States Attorney. 

Cecil R. Heflin, 

Joseph M. Howard, 

Harold H. Bacon, 

Assistant United States Attorneys. 
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APPENDIX 


Filed in Open Court, Sept. 6,1949 


247 . UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


July Term, 1949 


The United States of 
America 
vs. 

Ernest Tatum 


Criminal No. 1265—’49 
Grand Jury No. Orig. 
Carnal Knowledge 
(22-2801 D. C. Code) 


The Grand Jury Charges: 

On or about July 29,1949, within the District of Colum¬ 
bia, Ernest Tatum carnally knew and abused a female child 
named Mabel A. Warren who was then under sixteen years 
of age, that is to say, about nine years of age. 

George Morris Fay, 

Attorney of the United States 
in and for the District of Columbia. 

A True Bill: 

Henry N. Bliss, 

Foreman. 
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Filed Sept. 9,1949 

248 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


United States 
vs. 

Ernest Tatum 

Defendant. 


Criminal No. 1265-49 
Charge: Carnal Knowledge 


Plea of Defendant 

On this 9th day of September, 1949, the defendant Ernest 
Tatum, appearing in proper person, requests counsel be 
appointed by the Court which is so ordered, being arraigned 
in open Court upon the indictment, the same being read to 
him, pleads not guilty thereto.' 

The defendant is remanded to the District Jail. 


Present: 


By direction of 

Edward A. Tamm, 
Presiding Judge 
Criminal Court No. 1. 
Harry M. Hull, Clerk. 
By Daniel J. Mecoboni, 
Deputy Clerk. 


United States Attorney 
By Arthur J. McLaughlin, 

Assistant United States Attorney. 
N. J. Cinciotta, 

Official Reporter. 


• ••••••• 
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Filed Feb. 6,1950 

264 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

CRIMINAL BRANCH 


United States 
vs. 

Ernest Tatum 


V Criminal No. 1265-49 


Motion for New Trial 

Comes now the defendant, Ernest Tatum, by his counsel 
George E. C. Hayes, and moves the Court to grant a new 
trial in the above entitled cause, and for reasons therefor 
show: 

1. That the Jury’s verdict was contrary to the evidence 
adduced in the said cause. 

2. That the verdict of the Jury was contrary to the law 
as given by the Court. 

3. That the verdict of the Jury was excessive and oppres¬ 
sive and violative of the rights o fthe defendant. 

4. That the Court erred in failing to allow to the defend¬ 
ant time within which to produce witnesses whose testimony 
might have tended to influence the verdict of the Jury. 

5. For other good and sufficient reasons to be brought to 
the attention of the Court at the time of the hearing of this 
Motion. 

George E. C. Hayes, 

Attorney for Defendant, 
613 F Street, N.W. 
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Office of the United States Attorney 
Attention: Asst. District Attorney Cecil Heflin 
United States District Court, Washington, D. C. 

Please take notice that the above entitled Motion will be 
called to the attention of Judge Holtzoff, sitting in the 
Criminal Branch of the United States District Court for 

the District of Columbia on the . day of February, 

1950, at 10:00 A.M. or as soon thereafter as counsel may 
be heard. 

George E. C. Hayes, 
Attorney for Defendant , 
613 F Street, N.W. 

• ••••••• 
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Filed, Feb. 16,1950 


266 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


United States 


vs. 

Ernest Tatum 

Defendant. 


Criminal No. 1265-49 
Charge: Carnal Knowledge 


On this 10th day of February, 1950, came the attorney 
of the United States; the defendant in proper person and 
by his attorney, George E. C. Hayes, Esquire; whereupon 
the defendant’s motion for a new trial, coming on to be 
heard, after argument by counsel, is by the Court denied. 

The defendant is remanded to the District Jail. 

By direction of 


Present: 


Alexander Holtzoff, 
Presiding Judge 

Criminal Court No. 1 

Harry M. Hull, Clerk. 

By C. J. Rumsey, 
Deputy Clerk. 


United States Attorney 
By Cecil Heflin, 

Assistant United States Attorney. 
T. O’Neal, 

Official Reporter. 
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Filed, Feb. 10,1950 

267 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


United States 


vs. 

Ernest Tatum 


Criminal No. 1265-49 
■ Indicted for: 

Carnal Knowledge 


Sentence 

It is considered by the Court, and the sentence of the law 
is that you, Ernest Tatum, for the offense of Carnal 
Knowledge whereof you have been found guilty, be, and you 
are, hereby sentenced to the punishment of death by electro¬ 
cution ; and it is 

Ordered that you, Ernest Tatum, be forthwith taken to 
the District of Columbia Jail, otherwise known as the Wash¬ 
ington Asylum and Jail, in the District of Columbia, from 
whence you came, and there be kept in close confinement; 
and that on the 5th day of May, 1950, you be taken to the 
place prepared for your execution within the walls of the 
said District of Columbia Jail, and that then and there, you 
be electrocuted by the causing to pass through your body a 
current of electricity of sufficient intensity to cause your 
death, and that the application of such current shall be con¬ 
tinued until you are dead, and may God have mercy on your 
soul. 

It is further ordered that a certified copy of this sentence 
shall be transmitted by the Clerk of the United States Dis¬ 
trict Court for the District of Columbia to the Superin¬ 
tendent of the aforesaid District of Columbia Jail not less 
than ten days prior to the time fixed in this sentence of the 
Court for the execution of the same. 

Signed this 10th day of February, A.D., 1950. 


Alexander Holtzoff, 
Judge . 

• ••••••• 
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EXCER P T S FROM TRANSCRIPT OF PROCEEDINGS 

82 Thelma 0. Warren 

called as a witness by the United States and being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

89 Cross Examination 
By Mr. Hayes: 

• ••••••• 

90 Q. Did you at one time keep company with him? 

A. Yes, I have. 

Q. And how long has it been since you did keep com¬ 
pany with him? 

A. I haven’t seen Ernest since that day he came over 
to my house with Bootsie. 

Q. You mean you hadn’t seen him that before that time? 
A. I hadn’t seen him before that day he came over to my 
house with Bootsie. 

Q. I don’t think I quite get your answer. You tell me 
you knew him for a period of three years and that at one 
time you kept company with him. Now I ask you when it 
was you had seen him prior to the time you saw him on this 
day with Bootsie? 

A. Well, what I mean, I hadn’t seen him since I stopped 
working with him and keeping company, since he came over 
to my house with Bootsie that day. 

Q. When did you stop working and stop keeping com¬ 
pany with him? 

A. I hadn’t worked at the Earle Theater, let me see, I 
would say about two and a half years since I stopped work¬ 
ing at the Earle Theater. 
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Q. And that would be two and a half years since 

91 you had seen him? 

0. Yes, since I stopped keeping company with 

him. 

Q. No; aside from when you stopped keeping company 
with him, when did you see him last? 

A. Oh, I stopped seeing Ernest about two years ago. 

Q. You stopped seeing him? 

That is right. 

Q. As a girl friend? 

A. That is right. 

Q. When did you actually see him, aside from any rela¬ 
tionship between you as boy friend and girl friend? When 
did you see him? 

A. Since he came over to the house with Bootsie. 

Q. Since you stopped going with him? 

A. That is right. 

Q. Was there a time when he was huckstering and selling 
oranges in front of your place? Do you remember an inci¬ 
dent of that kind? 

A. I wouldn’t know. 

Q. Did you have occasion to buy any oranges from him? 
A. No; I don’t buy no oranges. 

Q. You at least bought nothing from him at any time? 

A. No, I did not. 

Q. On this day when he came in and you saw him with 
Bootsie, did he come directly to your room? 

92 A. No; he came upstairs with Bootsie, and then 
came into my room. 

Q. Did he have to pass your room to go to where Bootsie 
was? 

A. Yes; he had to pass my door to get up to the third 
floor. 

Q. Did Bootsie come along with him? 

A. No; Bootsie didn’t come in my room. 

Q. You could see her as she passed your room? 

A. I saw them when she came upstairs. 

Q. And she went on upstairs and he came in your room? 
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A. He came in my room. 

Q. Did Bootsie keep on upstairs? 

A. I guess both of them went on upstairs, and Ernest 
came down in my room. 

Q. What I am trying to find out, Mrs. Warren, did he 
go upstairs first with Bootsie and then come back down¬ 
stairs to your room? 

A. When he came downstairs in my room, there was no 
one with him. 

Q. I beg your pardon? 

A. There was no one with him when he came downstairs 
in my room. 

Q. Then he had gone upstairs and came back down? 

A. I don’t know whether he went upstairs and 
93 came back down or not. 

Q. Did you see them as they came up the stairs? 

A. I saw him and Bootsie as they came in the house. He 
could have gone in the bathroom; I don’t know. 

Q. At any rate, the next time you saw him, he came in 
your room alone? 

A. Yes, he came in my room alone. 

Q. Did you say anything to him then about bringing the 
girl to the place? 

A. No; I didn’t say anything to him about it. 

Q. WThen he came in your room, he started dancing 
around with your little child? 

A. Yes, he started dancing around with Mary Ann. 

Q. And you said to him to get out of the place? 

A. Yes; I asked him out of my place. 

Q. Did you have any words with him other than asking 
him out of your place? 

A. I told him I didn’t want him dancing with my little 
girl. 

Q. Was there anyone else in the room besides you and 
your little girl? 

A. Yes—my cousin and Tatum and myself? 

Q. And how long a time did he stay when he came in at 
that time? 
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A. I don't know. When I asked him out, he went 

94 on out and went on upstairs. 

Q. Just a few minutes, then? 

A. About 15 or 20 minutes. 

Q. About 15 or 20 minutes? 

A. That is what I said. 

Q. WThat was he doing in that 15 or 20 minutes? 

A. In there dancing around. 

Q. I thought as soon as he started dancing around, you 
told him to go out? 

A. I asked him to go out. 

Q. It didn't take you 15 or 20 minutes to do that? 

A. He didn’t go straight out of my room. 

Q. After you ordered him out, he stayed there some 15 
or 20 minutes longer? 

A. The whole time he was there was about 15 or 20 min¬ 
utes. He didn’t stay there 15 or 20 minutes after I asked 
him out. 

Q. How long was he in there before you ordered him out? 
A. When he came in there, he started dancing with the 
little girl, and I told him I didn't want him dancing around 
with her. 

Q. And that was immediately when he came in? 

A. That was immediately when he came in. 

Q. You answered Mr. Heflin by saying that he was drink¬ 
ing. Did he have anything to drink with him? 

95 A. No, he didn’t; but he was buying whiskey and 
coming in with it. When he was upstairs, you could 

see him coming in with bags. 

Q. When you say he was drinking, do you mean he showed 
signs of drinking when he came in the room the first time? 
A. You could smell the alcohol on his breath. 

Q. And from that time forward you could see people 
coming where he was upstairs, going in and out buying 
whiskey? 

A. Yes. 

Q. Did you go upstairs? 

A. No. 
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Q. You are sure of that? 

A. Yes. 

Q. Isn’t it a fact that you went into the room where they 
were and sat up there and had something to drink? 

A. No; I don’t drink. 

Q. Did you go up there when the rest of them were drink¬ 
ing? 

A. No, I didn’t. 

106 Dr. Christopher Joseph Murphy, 

called as a witness in behalf of the United States and being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

• ••••••• 

107 Q. And what is the nature of the examination you 
made? 

A. I examined one Ernest Tatum, a man identified to 
me by that name. I had a conversation with him—at least 
I talked to him, but he didn’t answer me at all at any time. 
And I explained to him the purpose of the examination. 

Q. What did you tell him? 

A. Pardon me, sir? 

Q. What did you tell him? 

A. I told him I was going to make an examination to 
determine whether or not there was any blood on his body— 
and that I did. 

Q. And what did you find? 

A. I found on his hands and fingers, slightly positive for 
blood. On his penis, the scrotum and the hair about the 
penis, it was markedly, violently, positive for blood. 

Q. And the test which you made is the one known as the 
Benzadine Test? 

A. The Benzadine Test; yes, sir. 

• *••*•*• 
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108 Cross Examination 
By Mr. Hayes: 

• ••••••• 

Q. Was there evidence of alcoholism? 

A. Mr. Hayes, there was no evidence, as far as I could 
make out, definitely of alcoholism, other than that the 

109 man was not cooperative, to the extent that he did 
not answer anything I asked him and was sort of looking 
off into space. 

Q. He didn’t appear to be normal? 

A. I asked him if he had been drinking, and he didn’t 
answer me that. 

Q. Did you smell liquor on him? 

A. No, I did not smell liquor on him, but because of the 
fact that I did not, I would not say the man had not been 
drinking. 

Q. Particularly as it was the day after the alleged drink¬ 
ing had taken place? 

A. That is correct. I made my test at 1 o’clock on July 30. 
Q. And did the man appear to be normal? 

A. The man appeared to me to be in more or less of a 
trance. 

• ••••••• 

111 Db. Lester D. Johnson, Jr., 

called as a witness in behalf of the United States and being 
first duly sworn, was examined and testified as 

112 follows: 

• ••••••• 


Q. What was the condition of the child as disclosed by 
your examination, Doctor? 

A. I first saw the child about, about, I guess, about 3 
o’clock in the morning of the 30th of July. She was brought 
to the hospital by the Women’s Bureau, in shock; that is, 
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she was listless, pale, cold. She had a considerable amount 
of dried blood on her clothes, her legs and round her hips. 
At the time of the examination there was evidence of a 
laceration involving the peritoneal body, and active bleeding 
from that laceration and the vagina itself. There was no 
other evidence of injury. 

Q. No other injuries about her body? 

113 A. That is right, sir. 

Q. To what extent was that laceration of the 
vaginal tract? 

A. Well, at the first examination we couldn’t tell the exact 
extent of it. So we took her to the operating room to exam¬ 
ine her more thoroughly, and found that— 

Q. Did you give her ether before you completed your 
examination? 

A. Yes, sir, in order to examine her properly. The child 
had a laceration involving the peritoneal body, exposing 
the rectus sphincter, and it extended into the muscular 
tissue and the mucosa of the vagina, as high as behind the 
cervix, that is, the neck of the womb; and it extended later¬ 
ally almost to the pelvic wall. 

Q. Did I understand you to say that the tear extended 
almost to the cervix, that is, the opening of the womb? 

A. That is right, sir. 

Q. As a result, Doctor, of your examination of this child, 
could you express an opinion as to whether or not some 
object had penetrated the vaginal tract of that little girl? 
A. Yes, sir. 

Q. To what extent? 

A. Well, it was an object; I don’t know what kind of an 
object; but it had evidently made a rather forceful entry in 
order to sustain such extensive injuries. 

• ••••••• 

114 Q. How long was the little girl at the hospital 
there? 

A. Ten days. 

• ••••••• 




116 


Walter G. Grant, 


called as a witness in behalf of the United States and being 
first duly sworn, was examined and testified as follows: 

• ••••••• 

122 Cross Examination 

By Mr. Hayes: 

127 Q. You smelled no alcohol? 

A. No, sir, I could not. 

Q. Did he in any sense appear to be in a dazed con¬ 
dition? 

A. Well, he didn’t act normal, in my estimation. 


• ••••••• 


Redirect Examination 
By Mr. Heflin: 

Q. What did he do to which you say he didn’t act normal? 

A. He just stared into space—and I had him handcuffed— 
and he tugged at his cuffs. At the Coroner’s, where Dr. 
Murphy examined him, he wouldn’t answer any of the doc¬ 
tor’s questions. He just stared into space and was perspir¬ 
ing very freely. It was rather warm that day. 

Q. And do you mean that his condition was such 
128 that you concluded he was insane, or he just didn’t 
want to answer? 

A. I wouldn’t be in a position to say whether he was 
insane or not. 
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161 Ernest Tatum 

the defendant, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Hayes: 

165 Q. Did you know who lived at 931 before that time? 
A. Yes. 

Q. And who did live there, whom you knew? 

A. I knew Mrs. Warren lived there. 

Q. How long had you known Mrs. Warren? 

A. Ever since 1946. 

Q. And to what extent had you known her? 

A. Well- 

Q. I mean, were you and she friends? 

A. That is right. 

Q. Particular friends? 

A. That is right. 

Q. And when had you last seen Mrs. Warren? 

A. In 1948, just before Christmas. 

168 Q. What if anything did you all do there? 

A. Well, first Mrs. Warren called me again, and I 
refused to go. And this girl asks, she says, “Let’s get a 
pint of whiskey.” So I did. And she went after whiskey, 
and when she came back, Mrs. Warren came up to the third 
apartment. 

Q. Did Tom go out at any time to get whiskey? 

A. Tom? 

169 Q. Yes, sir. 

A. Well, not since he came upstairs. 

Q. Did he have whiskey with him at that time? 

A. Yes, he had whiskey. 

Q. Now, did the girl bring the whiskey back? 

A. Yes, sir. 
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Q. And what, if anything, did you all do from that time 
until you left? 

A. Well, we were sitting at the table, right by the window, 
sitting at the table, and placed glasses around on the table, 
and we began to drink the whiskey. 

Q. And did you drink anything other than whiskey? 

A. I drank a couple of beers they had up there. 

Q. Now, was there a time, you say, when Mrs. Warren 
came up there? 

A. Yes, sir. 

Q. And how long after you had gotten up there was it 
that Mrs. Warren came upstairs? 

A. Well, she, after we got up there, this girl I mentioned, 
she mentioned about the whiskey. So I sent her up to get it. 
At the time she could walk the block and get the whiskey 
and came back, Mrs. Warren came right on up behind her. 

Q. And do you know what time of day that was ? 

A. I don’t know exactly, but I guess it might have 
170 been around, to my knowledge, around 2 o’clock, I 
guess-1 or 2 o ’clock. 

Q. And how long did you remain at this home? How long 
did you remain there or stay there ? 

A. After I was drinking, I didn’t remain there long. 

Q. How long after you came in was it that Mrs. Warren 
came upstairs? 

A. How is that? 

Q. How long was it after you got there that Mrs. Warren 
came upstairs ? 

A. Well, as soon as this girl could go out and get the 
whiskey, she came up there. When the girl came back with 
the whiskey, well, we sat around there talking a while before 
we opened the whiskey; but Mrs. Warren came right in 
behind the girl after she came back with the whiskey. 

G. And who drank the whiskey? 

A. Well, there was glasses setting at the table, and we 
all were sitting around the table. 

Q. When you say “we all,” to whom are you referring 
now? 
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A. That means this girl, Bootsie, and Mrs. Warren, and 
Tom was up there, and this girl’s aunt and myself. 

Q. And how much beer was consumed other than 
whiskey? 

A. Well, I think we had about half a dozen bottles of beer 
up there. 

• •••*••• 

173 Cross Examination 

By Mr. Heflin: 

• ••••••• 

189 Q. You don’t know what caused you to lose your¬ 
self at that time, do you? Were you drunk? 

A. Well, not to me I wasn’t drunk, not to me. It don’t 
seem to me I was drunk. 

Q. How much had you had? 

A. But I feel as though I was doped, in that whiskey up 
there at 931 where I had been. 

Q. Somebody put dope in it, did they? How many drinks 
did you have? 

A. I don’t know. I don’t know rightly-three or four 

drinks. 

Q. Ordinary sized drinks? 

A. Glasses like that (indicating). 

Q. Did you have as much as a half pint? 

A. I don’t remember. 

Q. Would three or four drinks be as much as a half pint? 
A. It depends on what size of drink it was. 

Q. You knew what you took. You were there drink- 

190 ing and we weren’t. 

A. I wasn’t paying particular attention to how 
much I was taking. 

Q. And when you came away from there you were sober? 
A. I don’t know. 
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Q. You don’t know whether you were sober when you left 
there or not? 

A. I was drinking. 

Q. You remember leaving there? 

A. Yes, sir. 

Q. And you remember walking down to Ninth and M 
Street? 

A. That is right. 

Q. Is that Northwest or Northeast? 

A. Northwest. 

Q. And you remember everything that happened up until 
you got to Ninth and M? 

A. That is right. 

Q. Then you weren’t drunk up to that point, were you? 

A. I wasn’t drunk up to the- 

Q. And you knew what time of day it was when you were 
at Ninth and M, too, don’t you? 

A. I don’t know what time of day it were. 

Q. It wasn’t night yet? 

• ••••••• 

192 MR. HAYES: May we come to the bench? 

THE COURT: Yes. 

(At the bench:) 

MR. HAYES: If Your Honor please, it is about two 
minutes of the time I believe Your Honor usually adjourns. 

THE COURT: Sometimes we run later. 

MR. HAYES: My reason for asking it was that up 
until his statement on the stand about this symptom, he said 
about feeling bad when he left this place, I had felt there 
would be no purpose in attempting to get in this Bootsie 
and this Tom. In the light of what he has said, there might 
be some reason for attempting to do it. 

THE COURT: What would you endeavor to prove by 
them? 

MR. HAYES: To prove by them that at the time he left 
he did make some complaint of the fact that he felt some¬ 
thing. 
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THE COURT: What if he did? How is that 
193 relevant? 

MR. HAYES: I think it has some relevancy as to 
what his condition seems to have been, for him to have 
passed out of the picture, and to indicate the fact that he 
feels that he might have been doped or something. 

THE COURT: What relevancy would that have to this 
proceeding? 

MR. HAYES: It would seem to me it would be part of 
showing he wasn’t himself and was doped at the time of the 
things he did. 

THE COURT: What would be the importance of that? 

MR. HAYES: I don’t think it is necessarily a matter of 
defense, but something the jury ought to have if the death 
penalty is to be asked. 

THE COURT: I see. I think that is entirely proper. I 
will let you bring these additional witnesses tomorrow 
morning, if you wish. 

• ••••*•• 

200 MR. HAYES: May we come to the bench, Your 
Honor? 

THE COURT: Yes. 

(At the bench:) 

MR. HAYES: If Your Honor please, on last night the 
nephew and sister of Tatum located this man whom they 
refer to as Tom. His name is Hill, his middle name being 
Tom, and I talked to him on the telephone. He promised 
he would come this morning. And I told the young man not 
to take any chances on his promise, but to go by for him. 
The young man just came into court and said he went by 
there and the man was not there and had gone. He indi¬ 
cated to me that Mrs. Warren did come upstairs and, while 
they were upstairs, they did some drinking. That is the 
extent of what I would be able to prove. 

THE COURT: I don’t think that testimony would be 
relevant or admissible, would it? 
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MR. HAYES: I believe it would be admissible. Mrs. 
Warren testified she did not go upstairs. 

THE COURT: She testified that on cross-exami- 

201 nation, didn’t she? 

MR. HEFLIN: Yes. 

THE COURT: You may not contradict a witness’ answer 
on cross-examination, if it is directed to a collateral matter. 

MR. HAYES: I don’t think it is collateral. It is where 
the man has indicated there is a possibility he feels he was 
drugged. There is some question of showing relationship 
and feeling, as far as Mrs. Warren is concerned. 

THE COURT: Even so, I think it is too remote. Assum¬ 
ing the testimony is admissible, it isn’t too important. 

What is your suggestion? 

MR. HAYES: The only thing is, I was wondering if the 
Government would stipulate that if this person were here, 
he would testify- 

MR. HEFLIN: I can’t stipulate to something she says 
she didn’t do. 

THE COURT: I don’t see how the Government can 
stipulate to that, because the witness might fall down on 
cross-examination. 

MR. HAYES: I agree with that. I can understand Mr. 
Heflin’s point of view. At the same time, I wanted Your 
Honor to know the effort I had made. 

THE COURT: I think it was entirely proper for you 
to do so. 

MR. HEFLIN: Is there any possibility that you could 
get him here shortly? 

202 MR. HAYES: I told the young man to see what 
he could do about bringing him. 

Incidentally, the lady into whose room they also went, 
the mother tells me she went there and she told her that 
Mrs. Warren came up to the room; but she said she had a 
little baby and she wasn’t going to come to court. Of course, 
I could probably get her by subpoena, as far as she is 
concerned. 

THE COURT: I think we should proceed. I am not 
inclined to grant any continuance. I would if I thought the 
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ends of justice demanded it. But it seems to me it makes 
very little difference whether there was anything between 
the little child’s mother and the defendant. And also it 
makes very little difference whether the mother gave any 
testimony on these matters you mentioned, in respect to 
which she might have been mistaken, because I don’t think 
her testimony added very much to this case. 

MR. HAYES: What, sir? 

THE COURT: I don’t think the mother’s testimony 
added very much to this case. Even if the mother hadn’t 
taken the stand, I think it would be a complete case. 

MR. HAYES: I don’t raise that question; but where the 
Government is asking for the death penalty, and where 
there is evidence tending to show this man may have been 
drugged, and there is also testimony tending to show there 
may have been feeling as far as Mrs. Warren is con- 
203 cerned, and she denies she goes upstairs, and the 
witnesses will testify she did, it seems to me it might 
have probative value. 

THE COURT: I would admit the testimony if the wit¬ 
ness were here. But I think the probative value is so slight 
that no injustice will be done to the defendant if we proceed 
without this witness, because I can’t see what difference it 
makes whether the child’s mother did or did not go upstairs. 
Let us assume the worst, that she lied about it, and let us 
assume she has a feeling against this defendant. That has 
nothing to do with the merits of the case, either as to guilt 
or penalty. 

As to his being drugged, this testimony wouldn’t throw 
any light on the question whether the defendant was 
drugged. 

MR. HAYES: It might, if Your Honor please, if there 
were a person there who had some feeling against him — 
accepting that as being correct—and she has stated she 
didn’t go upstairs at all, and the testimony would show that 
she was there and sitting around while they were drinking. 
The jury might come to the conclusion that the fact that she 
had lied about it might tend to support his theory. 
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THE COURT: There is no substantial evidence upon 
which the jury can find that the defendant was drugged. All 
he says is “I felt bad, and maybe the whiskey was drugged.” 

MR. HAYES: I don’t pretend anybody would testify 
they saw her doing anything as far as drugging is 
concerned. 

204 THE COURT: As a matter of fact, I don’t like to 
apply the rules of evidence too strictly in a capital 
case, but I could have stricken out his statement he was 
probably drugged, because that was just surmise and specu¬ 
lation on his part. I let it stand because of the nature of the 
case. 

I think we had better proceed without that witness. The 
Court appreciates, of course, that having been assigned to 
defend this defendant, you are under a duty to do all in your 
power to get whatever testimony you could that would be 
of help to him, and the Court realizes that you have done so. 

MR. HAYES: Well, I wanted the record to show I have 
done all I could. 

• ••••••• 


208 Dr. Joseph L. Bilbert, 

called as a rebuttal witness by the United States and being 
first duly sworn, was examined and testified as follows: 

• ••••••• 

210 Cross Examination 
By Mr. Hayes: 

• ••••••« 

211 Q. There has been some testimony of being placed 
in some SMT or some such language. 

A. Yes. 

Q. What does that mean, Doctor? Where is that, first? 
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A. It is a special wing, where disturbed persons are 
placed in jail. In fact, there are some there who are under 
mental observation, in that particular cell block, and in fact 
he was in there. 

Q. That is the cell block where he was placed? 

A. He was there on two occasions, when I saw him on 
two or three occasions; and on the other occasion he was in 
the infirmary, up and about, in the infirmary, which is, you 
might say, a hospital ward, equipped for hospital care, in 
the new addition at the jail. 

Q. May I ask you this, Doctor—is there such a thing as 
a person, by reason of either excessive drinking or 
212 drug, to have the experience of going through certain 
routines and on the day following having no recollec¬ 
tion of what occurred? 

A. Yes, this is possible, and to some extent it does occur 
in excessive drinkers. 

Q. And would the same thing be within the possibilities, 
if a person were drugged? 

A. No, I wouldn’t say that a drug, unless used over a 
prolonged period of time, and had actually given rise to a 
delirium, which drugs rarely do—sometimes, but rarely— 
would produce anything other than a delirium, with the 
possible exception of a stuporous condition that might result 
from the ingestion, say of the overdose of the well-known 
sedatives, barbiturates, or something of that sort, producing 
a stuporous or even, depending upon the amount, an un¬ 
conscious condition for a period of time, but not lasting. It 
wouldn’t persist and wouldn’ continue. 

Q. You said, Doctor, that that situation might exist with 
respect to excessive drinking. Do you mean by that that 
a person would have to be an excessive drinker or might 
excessive drinking on a particular occasion result in hat? 

A. It would be more apt to occur in one who drinks exces¬ 
sively only on occasions, and not in the person who is a very 
steady, almost daily, drinker. 

Q. So that the likelihood would be if it were a person who 
normally was a person who went about his daily occupa¬ 
tion in life, but at a particular date indulges in exces- 
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213 sive drinking, he might have that entire lapse of 
memory as to what happened on the following day 

after excessive drinking? 

A. Yes; a brief period of alcoholic amnesia might occur. 

• ••••••• 

Recross Examination 
By Mr. Hayes: 

• ••••••• 

214 Q. It is a fact, sir, that you could tell, except by 
conversation with the individual, as to happenings, if 

a person had had the experience which we have been dis¬ 
cussing, of having had excessive drinking on a particular 
occasion, and having on the day following an absence of 
recollection as to what had occurred, for instance, isn’t there 
such a thing as a person driving home in his automobile after 
excessive drinking, and parking his car, and the next morn¬ 
ing having no recollection having come in? 

A. It is possible, and of course a great many things are 
possible; but I dare say he wouldn’t get home safely if he 
had been drinking and didn’t know he was on the way 
home or even in his car. I think he would discover 

215 he had been drinking and didn’t know he was driving 
his car, if that was his condition, and not at home, 

but he would discover it elsewhere. 

Q. Is it your testimony that such an experience as I have 
outlined couldn’t happen, that a person on the day following 
would realize for the first time that he was at home and have 
no recollection of having driven home in his car and how he 
had gotten there? 

A. That is possible, but I doubt if he would make it home, 
driving a car under those conditions, and he would come to 
elsewhere, but I doubt if it would be at home. He might 
go through the automatic motions, but I think that would 
be extremely rare. 
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Q. It is possible? 

A. It is possible, but such things are so rare they are al¬ 
most out of the realm of reality. 

Q. And is it your testimony that this situation I have out¬ 
lined is out of the realm of reality? 

A. With reference to this automobile? 

Q. Yes. 

A. No. I haven’t said it was. 

Q. I simply gave the automobile as an example. Isn’t it 
possible that persons would undergo experiences and the 
next morning have no recollection or realization as to what 
occurred on the night before? 

216 A. Yes; I have said that is possible, but it isn’t a 
common occurrence in people who are pretty steady 
drinkers, from alcohol. 

Q. Would a person who had gone through that type of 
experience, on the following day be very dazed and appear 
to be in a trance? 

A. Not the steady drinker; he would not. 

Q. If he were not a steady drinker? 

A. Yes; but that isn’t the case with this boy. This boy 
is not an occasional drinker. 
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On May 5,1951, this Court reversed the conviction of appel¬ 
lant. The majority opinion sets forth two grounds for re¬ 
versal—(1) the trial court’s failure to instruct on insanity, and 
(2) defense counsel’s concession of guilt and request for 
leniency when the defendant had not admitted guilt, and the 
trial court’s comment on this concession. 

The Government submits that by its ruling on the issue of 
insanity, the majority of this Court has materially changed 
what until now has been well-settled law on the issue of criminal 
mental responsibility in this jurisdiction. Prior to this case 
the determining factor in concluding whether a defendant was 
insane has been his ability to tell the difference between right 
and wrong. 1 

There is no twilight zone between sanity and insanity. Hol¬ 
loway v. United States, supra. In this case there was no testi- 

1 United States v. Guiteau, 10 F. 161, 1 Mackey (12 D. C.) 49S, 47 Am. 
Rep. 247; Holloway v. United States, 80 U. S. App. D. C. 3, 148 F. 2d 665, 
certiorari denied, 334 U. S. 852. This jurisdiction also recognizes the doc¬ 
trine of “irresistable impulse.” However, that doctrine is not involved here 
because to make such a plea one must of necessity admit the commission of 
the crime, and say *‘I could not control myself when I did this.” 

( 1 ) 


956468—51 
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mony from either Government witnesses or defense witnesses 
that appellant could not tell the difference between right and 
wrong. As pointed out by the majority, the most that, was 
shown was that after the crime the appellant appeared in a 
trance, 2 that he did not act normal 3 and that his appearance 
was abnormal. 4 To obtain the true meaning of what was 
meant by the use of these words one must consider the expla¬ 
nation or meaning each witness gave to the use of the words. 
When this is done it is clear that none of the witnesses meant 
to say or imply that in their opinion the appellant was of un¬ 
sound mind. Dr. Murphy, who stated that appellant appeared 
to be in a trance, testified he was not in a position to determine 
whether a man was mentally unbalanced or not, and as far as 
he was concerned the appellant did not appear mentally un¬ 
balanced. 5 Officer Grant, who testified that appellant did not 
act normal, stated he was not in a position to say whether appel¬ 
lant w'as insane or not. 0 Officer Howe, after testifying that 
appellant’s appearance was abnormal, stated there was nothing 
showing any abnormality prior to the time appellant was at 
the morgue, 7 and that he did not conclude the fellow was insane 
but thought he was plain scared. 8 While the colloquy between 
the prosecutor and the Court, pointed out at p. 5 of the slip 
opinion, would lead one to think that the issue of sanity had 
been raised, it is submitted the evidence does not support such 
an inference. It is the evidence that should be controlling, 
not what the Court or prosecutor said or thought. Certainly, 
if, on the basis of this type of evidence, the Government at¬ 
tempted to sustain a commitment of a person found to be of 
unsound mind, this Court as well as the general public would 
feel the Government had failed in its duty to protect, as well as 
prosecute, the accused. 

What this Court has actually done in this case is to revise 
the test of sanity. If this decision is allowed to stand, insanity 

s Tr. p. 109. 

* Tr. p. 127. 

4 Tr. pp. 141-144. 

•Tr. p. 111. 

•Tr. p. 127. 

T Tr.p. —. 

• Tr. p. —. 
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is no longer to be determined on the time-honored basis of 
ability to distinguish right from wrong. From now on anyone 
who is found to be “abnormal/' or who is found to be suffering 
from a lapse of memory as to past acts, is not criminally re¬ 
sponsible for those acts. It is certainly true that most people 
consider anyone who commits a serious crime “abnormal,” 
since criminality is not a normal human condition. However, 
insanity is not to be inferred from the mere commission of a 
crime, or from the enormity of the crime, or from the apparent 
absence of motive, for the law assumes that there is a bad 
motive in the absence of evidence to the contrary. United 
States v. Guiteau, supra; United States v. Chisholm, 153 Fed. 
808. This Court has in effect adopted a test that was rejected 
in Fisher v. United States, 80 U. S. App. D. C. 96, affirmed 
328 U. S. 463. The Supreme Court recognized that such a 
means of determining insanity was permissible, but refused to 
say this Court was wrong in rejecting it and said that it was, 
for Congress or this Court to change the common law theory 
of responsibility. Congress has not seen fit by appropriate 
legislation to change the law, and it is submitted that before 
this Court makes such a fundamental change in the law of 
the District, the Court sitting en banc should pass upon the 
question. Particularly is this so, when the point was raised for 
the first time during oral argument in this Court, and the Court 
has never had the benefit of briefs and prepared argument. 

The Court also held that defense counsel’s concession of guilt 
in an attempt to avoid the death penalty was a defect “affect¬ 
ing substantial rights,” as it conceded away the defense of 
mental incapacity. As pointed out above, there was no defense 
of mental incapacity as the Government understands the term, 
i. e., ability to distinguish between right and wrong. 

The trial tactic used by defense counsel was proper under the 
evidence in this case. At the close of the reception of evidence, 
defense counsel found himself in an unenviable position. The 
evidence * offered by the Government conclusively showed ap¬ 
pellant’s guilt, unless his own evidence could contradict that 
of the Government. All the appellant could say was that he 


• Not stated here for it is ably stated at pp. 1 and 2 of the slip opinion. 
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remembered nothing of the incident and that he must have 
been drugged. No evidence to support or corroborate such a 
charge was produced. Thus as he prepared to argue to the 
jury, defense counsel was confronted with conclusive evidence 
of guilt on behalf of the Government as against the statement 
of his client that he did not remember anything about the 
incident. At this point it should be stated that appellant could 
not deny that he had committed the crime but only could state 
he did not remember. Therefore, the avenues of argument 
for the defense counsel were very narrow. He could attempt 
to argue his man was not there. In view of the evidence, it 
is submitted this would have been folly. 10 The majority opin¬ 
ion says he should have argued insanity. As pointed out above 
there was no evidence that appellant did not know the differ¬ 
ence between right and wrong which is the legal test of insanity. 
To have argued this in view of the evidence would also have 
been folly. The remaining argument available was the one 
adopted—to admit the guilt of the defendant and to argue as 
strenuously as possible against the death penalty on the theory 
that, while his client was not legally insane on the day this 
crime was committed, he was not “normal.” 

In this argument, as in all defensive arguments, there was a 
calculated risk. Merely because the jury did not choose to 
agree with defense counsel that this was not a case in which 
the death penalty should be imposed is not valid reason to cen¬ 
sure defense counsel and say his action was a defect “affect¬ 
ing substantial. rights.” In reality the course adopted by 
defense counsel was the only sound course open to him. For 
this Court to rule that it was a defect “affecting substantial 
rights” and thereby censure counsel for adopting it is to deprive 
future defendants of the benefit of this course of action. Many 
defendants have escaped the death penalty due to such action 

"Defense counsel fully realized this when he told the jury “That is all, 
ladies and gentlemen, that I ask at your hands. The district attorney, 
as I say, need speed no time in saying ‘What is the defense?’, on the theory, 
that I shall ask at your hands that this man shall be acquitted. I would 
stultify myself were I to say, with the testimony as adduced from this 
stand, that It was within your possibilities to bring in such a verdict.” 
p. 238-1S of Argument to the Jury. The argument was not made part of 
the original record but is being filed with the clerk’s office for use of the 
Court. 


5 


by counsel.” An admission by counsel in cases of this nature 
often removes any emotional shock a jury may have experienced 
from the facts, and the course adopted by counsel in this case 
has often offset whatever violent reaction the facts may have 
aroused. This of course is something no record can show but 
an experienced criminal attorney knows it to be a fact, and it 
is undoubtedly why such an able and conscientious attorney, 
as Mr. Hayes is universally recognized to be, was led to adopt 
that course in this case. We submit that to deprive future 
defendants of this course of action by their counsel may well 
prove to be a matter “affecting substantial rights” to a greater 
degree than allowing the conviction in this case to stand. In 
view of the above, it is submitted that the comment by the 
trial judge was not reversible error, if it was error at all. 

Wherefore it is respectfully requested that a rehearing be 
granted by the Court sitting en banc (28 U. S. C. 46). 

George Morris Fay, 

United States Attorney. 
Cecil R. Heflin, 

Joseph M. Howard, 

Harold H. Bacon, 

Assistant United States Attorneys. 

CERTIFICATE 

Joseph M. Howard, attorney for appellee, hereby certifies 
that his petition for rehearing is presented in good faith and not 
for purposes of delay. 

Joseph M. Howard, 

Assistant United States Attorney, 

Attorney for Appellee. 

11 Exact figures are not available and the records of this Court would not 
show these cases because the defendant does not appeal when he has escaped 
the electric chair, and of course the Government has no appeal in such cases. 
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